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United States Court of Appeals for the 
District of Columbia 


1 Endorsed: Filed Oct 11 1939 Theodore Cogs¬ 

well, Register of Wills, D. C. Clerk of Probate 

Court. 

In the District Court of the United States for the District 

of Columbia 

Holding a Probate Court 
Adnm. Xo. 55714 

In Re: Estate of 

Michael Holzbeierlein, Deceased. 

Petition for Letters Testamentary 

The petition of Harry A. Grant, Henry II. Holzbeierlein 
and William Holzbeierlein respectfully represents as fol¬ 
lows : 

1. That thev are all citizens of the United States; that 
petitioner Harry A. Grant is a resident of the State of Vir¬ 
ginia but engages in the practice of law in the District of 
Columbia and maintains a law office in said jurisdiction; 
that the other petitioners are residents of the District of 
Columbia. All are of adult age, not under any legal dis¬ 
ability and they make this application as executors nomi¬ 
nated in the will of the above named decedent. 

2. That Michael Holzbeierlein. late an adult citizen of the 
United States, domiciled in the District of Columbia, died 
on the 31st day of August, 1939, leaving a last will and 
testament bearing date the 12th day of June, 1929, in which 
your petitioners are named executors, said will is now on 
file in the Office of the Register of Wills for the District of 
Columbia and has been duly proved by the attesting wit¬ 
nesses; that no other paper in the nature of testamentary 
disposition of the decedent 's estate has been found although 
search has been made, and your petitioners believe that the 
said above-mentioned paper is in fact the last will and 
testament of said decedent. 
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3. That said testator was survived by his widow, Enmia 
Holzbeierlein. an adult who resides in the District of Colum- 
bit, and three adult children, who are the petitioners, Henry 
H. Holzbeierlein and ’William Holzbeierlein, and a daughter, 
Marie Luckett: that there are no deceased children. 
2 4. At the time of his said death, said testator was 

seized of the following real estate in the District of 
Columbia: 

Lot 33, Square 441, improved by premises 614 T Street, 
Northwest, assessed for taxation purposes, $14,443; Lot 50, 
Square 441, improved by premises 1806 Sixth Street, North¬ 
west, assessed at $12,750; Lot 802, Square 441, improved by 
premises 615-615-% S Street, Northwest, assessed at 
$3237.00; Lot 803, Square 441, rear of 615-615-% S Street, 
Northwest, assessed at $1544.00; Lot 826, Square 441, im¬ 
proved by premises known as 1826 Sixth Street, Northwest, 
assessed at $3915.00; Lot 833, Square 441, improved by 
premises 1804 Sixth Street, Northwest, assessed at $3843.00*; 
Lot 331, Square 1004, improved by premises 1239-1239-% 
Linden Street, Northeast, assessed at $3438.00; Lot 332, 
Square 1004, improved by premises 1241-1241-% Linden 
Street, Northeast, assessed at $3438.00; Lot 333, Square 
1004, improved by premises 1243-1243-% Linden Street, 
Northeast, assessed at $3438.00; Lot S38, Square 2848, im¬ 
proved by large brick apartment, assessed at $58,154.00: 
that all of the aforesaid values placed on said real estate is 
the assessed value, fixed by the Assessor of the District of 
Columbia for 1939 taxes. 

5. Said decedent was also possessed at the time of his 
death of ten shares of preferred stock of the Potomac Elec¬ 
tric Power Company, series 1927, 5%% C-4067, par value 
$100.00 each; five shares preferred stock 1925 series, 6%, 
C-614, par value $100.00 each; bond Washington Gas Light 
Company, $500.00, D-323, together with three overdue cou¬ 
pons of October 1936, 1937 and 1938; 560 shares of pre¬ 
ferred stock of the Real Estate Mortgage and Guaranty 
Corporation, certificate 2818 for 160 shares, certificate 2102 
for 400 shares; 44S shares of common stock of the Real Es¬ 
tate Mortgage and Guaranty Corporation, certificate 2821 
for 128 shares, certificate 21*02 for 320 shares. The shares 
of preferred stock of the above named Guaranty Corpora¬ 
tion are traded on the Washington Stock Exchange, bid 5, 
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7 ask, the common stock of the aforesaid Guaranty Cor- 
])oration is traded l>v one of the reputable stock brok- 

3 erage bouses at bid 1-V1>. Testator also left certain 
other shares of stock of no value as follows: 792- 1 /-> 

shares of preferred stock Continental Asphalt and Petro¬ 
leum Company and 40 shares of common stock of the afore¬ 
said corporation; 50 shares of common stock of the Oil 
Suranee Company. Deposits in hank for the benefit of said 
testator, #646.9(5 and a Packard automobile believed to be of 
the value of about #500.00. Decedent also left two indus¬ 
trial policies of insurance, one with the Prudential Life In¬ 
surance Company of America for the sum of #167.00, and 
the other with the Metropolitan Life Insurance Company 
in the sum of #226.50. As neither one of these policies 
states a beneficiary they are payable to the estate of the 
said decedent. There is at the Bank of Bethesda for col¬ 
lection to the credit of the decedent a First Trust Note se¬ 
cured on Lot 318-319 and 320 in "Woodmont, Bethesda, 
Maryland, upon which there is a balance due of #2500.00. 
The installments of interest and principal due on this note 
are paid to date and it is represented to the executors that 
the note is of the value of the present balance. #10,632.46. 

The debts left by the decedent are approximately #15,000 
in arrears in income taxes assessed under a supplemental 
examination of the individual income of said decedent from 
1923 to 1935, #1113.93 real estate taxes in arrears for first 
half of 1940. indebtedness to Henry II. Holzbeierlein #1,000; 
funeral expenses #600.00, and other miscellaneous indebted¬ 
ness to the approximate sum of #1,000. 

That the waivers of citation and consent to the probate 
of the will of the three adult children of the aforesaid testa¬ 
tor are herewith attached and made a part of this peti¬ 
tion. 

WHEREFORE THE PREMISES CONSIDERED, your 
petitioner prays: 

1. That citation may issue against the said Emma M. 
Holzbeierlein at her residence, 5521 Connecticut Avenue, 
Northwest, Washington, D. C. 

2. Said paper writing dated the 12th day of June, 

4 1929 be admitted to probate and record as the last 
will and testament of the said Michael Holzbeierlein, 

deceased, as to both real and personal property. 
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3. That letters testamentary issue to your petitioners 
as the executors named in the will. 

4. And for such other and further relief as to the nature 
of the case may require and to the Court may seem proper. 

HARRY A GRANT 
HENRY H HOLZBEIERLEIN 
1 WILLIAM IIOLZBEI ERL KIN 

HARRY A. GRANT 
Attorney for Executors 
719 - 15th St., N. W. 

District of Columbia, ss: 

ITarrv A. Grant, Henrv IT. Holzbeierlein and William 
Holzbeierlein, being first duly sworn, deposes and says that 
they have read the foregoing petition by them subscribed 
and knows the contents thereof; that the matters therein 
contained of their personal knowledge are true and those 
stated upon information and belief they believe to be true. 

HARRY A GRANT 
HENRY II HOLZBEIERLEIN 
WILLIAM HOLZBEIERLEIN 


Subscribed and sworn to before me this 11th day of Oc¬ 
tober, 1939. 

JEAN II. HORWITZ 
(Seal) Notary Public. D. C. 

5 Waiver and Consent 

We, the undersigned, being adults and the three children 
of Michael M. Holzbeierlein, deceased, and his only heirs- 
at-law, having read and being fully acquainted with the 
contents of the will of said decedent bearing date the 12th 
day of June, 1929, and having read and being fully ac¬ 
quainted with the contents of the petition for the probate 
and record of said will and for other purposes, do hereby 
waive citation or notice by publication insofar as we are 
concerned and hereby expressly waive right to file a caveat 
to said will, and we do hereby consent and request as fol¬ 
lows : 

That the said will bearing date the 12th day of June, 1929, 
be admitted to probate and record as a will of real and per- 
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sonal property; that letters testamentary be granted to 
Harry A. Grant, Henry H. Ilolzbeierlein and William IIolz- 
beierlein as the executors nominated in said will and that 
said executors be permitted to qualify upon giving under¬ 
taking as prescribed by law. 


HENRY II. HOLZBEIERLEIX 
\YILLIAM HOLZBEIEELE1X 
MARIE II. LUCKETT 


Dated this .... day of 
September, 1939. 

Witnesses: 


HARRY A GRANT 
as to all. 


(Endorsement: Petition for Letters Testamentary and 
Waiver and Consent. Filed Oct. 11, 1939. Theodore Cogs¬ 
well, Register of Wills, I). C., Clerk of Probate Court.) 

G Petition to Deliver Certain Personal 

Property to Widow 

The petition of Emma M. Ilolzbeierlein respectfully 
shows: 

1. That she is the widow of Michael M. Ilolzbeierlein, 
who departed this life on August 31, 1939. 

2. That the said Michael M. Ilolzbeierlein, deceased, left 
a last will and testament which has been duly admitted to 
probate and record by this Honorable Court. 

3. That on November 20, 1939, the petitioner filed in this 
Court her formal renunciation of all legacies, bequests, de¬ 
vises and rights made and intended for her under the afore¬ 
said will of Michael M. Ilolzbeierlein, deceased. That under 
the same renunciation petitioner indicated her election to 
take her distributive and dower rights under the law. 

4. That Harrv A. Grant, Henrv H. Holzbcierlein and Wil- 
liam Ilolzbeierlein were nominated Executors and Trustees 
under the aforesaid will, and on October 30, 1939, the afore¬ 
said persons were appointed Executors by this Honorable 
Court and have qualified as such fiduciaries. 

5. Tlmt said estate consists of large real estate holdings 
in the City of Washington, District of Columbia, and its 
environs, also certain securities which are as follows: 
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Item 1. First Trust Note secured on 
Lots 318-319 and 320 in AVoodmont, 
Bethesda, Maryland, upon which 
there is a balance due of.$2,500.00 

7 Item 2. Real Estate Mortgage & 

Guaranty Corporation. 160 shares 

(preferred) <77 511* . 880.00 

6% Series—Item 3. Potomac Electric Power 

Co., 5 shares (preferred) < 7 ? 114 ... 556.00 

5!1»:% “ —Item 4. Potomac Electric Power Co., 

10 shares (preferred) (77 113. 1,130.00 

Item 5. Real Estate Mortgage & 

Guaranty Corporation, 400 shares 

(preferred) (o' b 1 /* . 2,200.00 

Item 6. "Washington Gas Light Co., 

one (1) $500.00 Gold Bond ( 7 ? 120 .. 600.00 

Coupons on same . 15.00 

Item 7. Real Estate Mortgage & 

Guaranty Corporation, 128 shares 

(common) (a 111 . 192.00 

Item 8. Real Estate Mortgage & 

Guaranty Corporation, 320 shares 

(common) (77 114 . 480.00 

$8,553.00 

That certain other stocks are also held by the Executors, 
which are of little or no value. 

6. That all of the aforesaid securities were included 
under written Articles of Compromise entered into between 
the testator and the petitioner under date of April 6, 1938, 
the language relating to the same being included under Ar¬ 
ticle 9 of said Articles of Compromise which reads as fol¬ 
lows: 

“All stocks, bonds, notes and mortgages of said Michael 
M. Holzbeierlein shall be immediately deposited with Harry 
A. Grant and Vincent L. Toomcy as Trustees, to be held 
bv said Trustees until death of said Michael M. Holzbeier- 
lein, at which time they shall be delivered to the duly au- 
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thorized executors or administrators of said Michael M. 
Holzbeierlein, to be divided according to law.” 

That according to the purport of said Article 9, the duly 
authorized executors or administrators of the estate of 
Michael M. Ilolzbeierlein were to divide said securities ac¬ 
cording to law, that is, between the petitioner and testator's 
three children according to the statute of distribution. 

7. That the Executors of said will now threaten to pro¬ 
cure an order of Court to sell said securities and apply the 
proceeds toward the payment of certain income tax claims 
held against the estate of the said Michael M. Holzbeier- 
lein and Holzbeierlein & Sons, Inc*., a corporation 
S formerly owned entirely by the testator and now to¬ 
tally owned by the three children of the testator by 
his first marriage. That the aforesaid Articles of Com¬ 
promise were entered into between the testator and the pe¬ 
titioner in order to conclude a long and voluminous litiga¬ 
tion between the petitioner as plaintiff and the testator, his 
three children by his first marriage, and the Ilolzbeier- 
lien & Sons, Inc., a corporation. That in this litigation pe¬ 
titioner charged that said Holzbeierlein & Sons, Inc., a cor¬ 
poration, was created in 1923 for the sole purpose of denying 
petitioner certain dower and distributive rights in a large 
and profitable baking business conducted by the testator. 
That the findings of fact entered by Mr. Justice Luhring, 
the trial justice in said cause, found that said corporation 
was created by the testator to defeat petitioner’s dower 
rights, and that the transfers of real and personal property 
were made in contemplation of the marriage between the 
testator and petitioner. That among the findings of fact 
made by the trial justice was the fact that the testator never 
filed any income tax returns for the Holzbeierlein & Sons, 
Inc., a corporation, from the time of its creation in 1923 to 
the time of the finding in 1936. That a short time there¬ 
after the Bureau of Internal Revenue set up a large claim 
against the testator because of his total ownership of the 
stock of the Holzbeierlein <£: Sons, Inc*., and because of his 
failure to file any returns for said corporation. That said 
Internal Revenue order was virtually a fraud order because 
of the deliberate failure to file returns and because of the 
findings of fact in the aforesaid litigation. That a second 
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contract was entered into between the petitioner and the 
said three children by testator's first marriage ratifying 
and approving the contract between the petitioner and the 
testator. 

That a decree was entered vacating nine transfers of 
real estate, but denying petitioner any relief for the per¬ 
sonal property, following the rule that personal property 
cannot be controlled inter vivos. 

9 S. That said Executors now seek to sell these se¬ 

curities to pay this debt to the United States, which 
was incurred by virtue of the fraudulent scheme employed 
by the testator, and his three children by his first marriage, 
to deefat petitioner of her marital rights in a large part of 
petitioner's real and personal estate, even though testator- 
entered into a written contract to divide these securities 
with petitioner as a part of the consideration for ending 
the litigation and releasing petitioner's dower rights in two 
large parcels of real estate owned by the testator. 

9. That the testator in said Articles of Compromise also 
agreed that the deed of trust of $7,000.00 secured upon the 
home of testator and petitioner be paid off in full upon 
his death, which payment the Executors have neglected to 
make to this day. 

10. That said Executors have received all the rentals paid 
for the various and numerous real estate holding of the 
testator, and they evade and have failed to pay to the pe¬ 
titioner her one-third thereof to which she is entitled by 
virtue of her renunciation and election to take her dower 
rights allowed by law. That said Executors have received 
the following net checks from the Clifford A. Borden Co., 
rental agents, for the real estate, and in which the peti¬ 
tioner has a one-third interest November lo, 1939, miscel¬ 
laneous properties, $449.47, and for the Kenyon Apartment 
House, $748.29. 

11. Petitioner has received no income whatsoever from 
the testator's estate, although three and one-half months 
have elapsed since that time, to wit: August 31, 1939, and 
petitioner is in dire need of funds to maintain herself and 
her home. 


12. That a copy of said Articles of Compromise is filed 
herewith marked petitioner’s Exhibit “A”. 

"Wherefore The Premises Considered, Petitioner prays: 
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1. That a rule issue against Harrv A. Grant, Henrv II. 
Ilolzheierlein and William Ilolzheierlein, Executors of the 

Estate of Michael M. Ilolzheierlein, deceased, requir- 
10 them to show cause why one-third of the securities 
held by them as said Executors should not be de¬ 
livered to petitioner forthwith, and that they be denied the 
right. to sell petitioner’s share of said securities for the 
payment of the debt due the United States Government or 
any other debt. 

2. That the Executors be directed and instructed to make 


immediate arrangements to pay the $7,000.00 deed of trust 
held against premises 55*21 Connecticut Ave., X. W., which 
payment is provided under the Articles of Compromise 
dated April 0, 1938. 

3. That the said Harry A. Grant, Henry II. Ilolzheierlein 
and William Ilolzheierlein be compelled to deliver and pay 
over forthwith one-third of all net rentals received bv them 
from the real estate owned by Michael M. Ilolzheierlein and 
of which be died seized and possessed. 

4. That the Court grant such other and further relief as 
it deems necessary under the premises. 


EMMA M IIOLZBEIERLEIX 


City of Washington. 

District of Columbia , s.s: 

Personally appeared Emma M. Ilolzheierlein, who being 
first duly sworn does depose and say that she is the peti¬ 
tioner named in the foregoing petition and that she has 
read the petition by her subscribed and knows the con¬ 
tents thereof; that the matters and facts therein stated of 
her personal knowledge are true, and those stated upon 
information and belief she believes to be true. 


EMMA M IIOLZBEIERLEIX 
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Subscribed and sworn to before me this 15th day of De¬ 
cember, A. D. 1939. 

W. H. WILLS, 

(Seal) Notary Public , I). C. 

VINCENT L. TOOMEY 

Attorney for Petitioner 
1015 15th St., N. W. 

Wash., D. C. 

By VINCENT L. TOOMEY 

11 Endorsed: Filed Dec 18 1939 Theodore Cogs¬ 
well Register of Wills, D. C. Clerk of Probate 

Court. 

Plaintiff's Exhibit “A” 

Michael M. Holzbeierlein, 
with 

Emma M. Holzbeierlein. 


Agreement. 

Dated April 6, 1938. 
Recorded April 12, 1938. 


Whereas Emma M. Holzbeierlein did heretofore institute 
certain litigation against Michael M. Holzbeierlein, her 
husband, and William II. Holzbeierlein, Henry II. Holz¬ 
beierlein and Marie C. Luckett, children of said Michael 
M. Holzbeierlein by his first wife, and Holzbeierlein & Sons, 
Inc., corporation which said litigation was included under 
Equity Cause Xo. 56814; 

And whereas said Emma M. Holzbeierlein did also in¬ 
stitute certain other litigation against said Michael M. Holz¬ 
beierlein included under Equity Cause Xo. 61049 and Equity 
Cause Xo. 57038 of said District Court of the United States 
for the District of Columbia. 

And whereas Michael M. Holzbeierlein did institute cer¬ 


tain litigation against said Emma M. Holzbeierlein, his 
wife, included under Equity Cause Xo. 56871. 

And whereas it is the desire of all parties hereto to ter¬ 
minate and conclude all of said litigation and causes of ac¬ 
tion above referred to and to that end to compromise and 
adjust all differences existing between them to the satisfac¬ 
tion and approval of all parties hereto. 
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1. It is agreed that all litigation now pending shall be im¬ 
mediately dismissed: it, however, being expressly provided 
that the final decrees in Equity Causes Xos. 56814, 57038 
and 61049 shall not he varied, waived or affected in any 
manner by these articles of compromise. 2-A Said Emma 
M. Holzbeierlein shall be paid the sum of $10,000.00 imme¬ 
diately for all claims which she might or could have for 
maintenance, up-keep or support prior to April 1, 1938 and 

all costs incurred bv her or taxable in all or anv of afore- 

• % 

said causes of Equity described hereinbefore, said 
12 money to be paid to and through her attorney or re¬ 
ceiver, Vincent L. Toomey, and said money to be 
paid from funds held by Harry A. Grant and Vincent L. 
Toomey as Trustees and now held on deposit by said Trus¬ 
tees in Lincoln National Bank, the National Savings & 
Trust Company and the Security Savings and Commercial 
Bank, all of Washington, D. C. 2-B. That said Michael 
M. Holzbeierlein does hercbv transfer, eonvcv and assign 
unto said Emma M. Holzbeierlein, in fee simple, as her sole 
and absolute estate, his one-half interest, right and estate 
in and to Lot 7 in Square 1868, Chevy Chase Land Com¬ 
pany's subdivision of “Chevy Chase,” as per plat rec¬ 
orded in the Surveyor’s Office for the District of Columbia 
in Taber County 24 at folio 48, and also known as premises 
=5521 Connecticut Avenue, X. W., so as to vest in said 
Emma M. Holzbeierlein the full and complete ownership to 
aforesaid piece and parcel of real estate, with improvements 
thereon, subject, however, that the enjoinment and posses¬ 
sion of said one-half interest herein described shall be de¬ 
ferred and suspended until the death of said Michael M. 
Holzbeierlein, at which time it shall vest absolutely in said 
Emma M. Holzbeierlein. 2-C. That the existing Deed of 
Trust in the sum of $7000.00 now held against said afore¬ 
said real estate shall be paid and discharged out of the 
estate of the said Michael M. Holzbeierlein upon the death 
and demise of said Michael M. Holzbeierlein, so as to vest 
in said Emma M. Holzbeierlein, her heirs and assigns, a 
full, complete unencumbered estate in and to said real 
estate. 

.3. That the said Emma M. Holzbeierlein, during the life 
time of said Michael M. Holzbeierlein, shall be paid the sum 
of $175.00 monthly beginning April 1, 1938, from which she 
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shall pay the cost of all food, servant hire for their home, 
~5521 Connecticut Avenue, Northwest, as well as all cloth¬ 
ing 'for herself and spending money, but will not include 
taxes, interest and repairs for said premises =5521 Con¬ 
necticut Avenue, Northwest, or for telephone, laundry, 
nurses hire, doctors and medicine bills, all of which shall be 
paid for by said Michael M. Ilolzbeierlein over and 
!•> above said sum of $175.00. 

4. That said Emma M. Ilolzbeierlein hereby con¬ 
sents that the balance of said monevs held bv said Harrv 

• • * 

A. Grant and Vincent L. Toomey, as Trustees, and deposited 
as set forth in condition =.*> hereof, shall be paid to Michael 
M. irolzbeiei-lein. said money to be paid to and through his 
attorney, Harry A. Grant. 

5. That said Emma M. Ilolzbeierlein hereby waives all 
claims of dower or rights of personaly in and to said fund 
hold by said Trustees as well as waiving her dower rights 
in and to real property sold to and from which said funds 
were obtained. 

(5. That said Emma M. Ilolzbeierlein agrees to sign and 

execute a Deed or other convovance necessarv to convex* her 

• * 

dower interests in Lots 5S and 59 in Square 441, known for 

assessment and taxation as Lot SOT in Square 441, and also 

known as promises =1831 IViltberger Street, Northwest, to 

Ilolzbeierlein & Sons, Inc., a corporation, and if necessary, 

m>on demand sign and execute anv Deeds or conveyance 
* * • • 

necessary to properly convey her dower interest in afore¬ 
said property described in this paragraph for and in con¬ 
sideration of payment included under condition =2 hereof. 

7. The said Emma M. Ilolzbeierlein does hereby retain 
and reserve unto herself all inchoate dower interest in all 
and any other real estate owned by said Michael M. lloiz- 
beierlein, as well as retaining all her inchoate distributive 
interest in the personal estate of said Michael M. Holzbeier- 
lein : , this condition to prevail until the death of said Michael 
M. Ilolzbeierlein. at which time such interest shall become 


fully consummate as provided by law. unless said Emma 
M. Ilolzbeierlein shall predecease said Michael M. Holz- 
beierlein, in which instance such interests shall cease and 
determine as provided by law. 

S. Said Emma M. Ilolzbeierlein reserves the right upon 
the death of said Michael M. Ilolzbeierlein, to take under 
any last Will and Testament left by the said Michael M. 
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Ilolzbeierlein, or elected to take as his widow under 
14 the statutes providing dower and participation in the 
personal estate as provided by law. 

All stocks, bonds, notes and mortgages of said Michael 
M. Ilolzbeierlein shall be immediately deposited with Harry 
A. Grant and Vincent L. Toomev as Trustees, to he held 
by said Trustees, until death of said Michael M. Ilolzbeier¬ 
lein. at which time they shall be delivered to the duly au¬ 
thorized executors or administrators of said Michael M. 
Ilolzbeierlein, to be divided according to law. 

10. Said Emma M. Ilolzbeierlein, in consideration of the 
articles of compromise, agrees that during the life-time of 
said Michael M. Ilolzbeierlein. she will not institute, file or 
bring any litigation whatsoever against the said Michael 
M. Ilolzbeierlein, Henry II. Ilolzbeierlein, William II. Ilolz¬ 
beierlein and Mary 0. LueketL or Ilolzbeierlein & Sons, Inc. 
It being understood that those articles of compromise have 
settled all matters of dispute between said Emma M. Ilolz¬ 
beierlein and all or any of the persons or corporation men¬ 
tioned herein, and that the only matters which have not been 
finally settled and agreed upon are the matters and things 
contained in paragraphs 7 and 8 hereof. 

11. That any and all bills heretofore incurred by Emma 
M. Ilolzbeierlein, including bill of Woodward & Lotlirop, 
shall be paid by said Michael M. Ilolzbeierlein, upon the 
signing of these presents, said bills of said Emma M. Ilolz¬ 
beierlein represents and specifically agrees to not exceed 


$ 7 ) 00 . 00 . 

12. That both of parties hereto agree that they will ex¬ 
ercise every effort to promote the domestic happiness and 
tranquility of each other, as well as extending every reason¬ 
able and humane consideration for each other. 

13. That said Emma M. Ilolzbeierlein will not incurr the 
credit or financial responsibility of said Michael M. Holz- 
beierlein while this agreement and compromise is observed 
and performed by said Michael M. Ilolzbeierlein. 

Liber 7217), folio 371. 

Note: Acknowledged bv Emma M. Ilolzbeierlein onlv. 

» • • 
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15 Notice of Modification in Request for Relief 

To the Honorable Justice, 

Holding Motions Court. 

Counsel for the petitioner, Emma M. Holzbeierlein, 

horebv desires to inform the Court that on Saturday De- 
* « 

eember 16, 1939, lie received a statement of rents, together 
with payment on said statement, and that said statement is 
now in process of audit. 

Xo relief, therefore, under the rule to show cause is urged 
so far as the same relates to the rents, all other matters 
remaining the same. 

VINCENT L. TOOMEY, 
Attorney for Petitioner, 

1015 15th Street, N. AY. 

December 18, 1939. 

Endorsement: Petition to deliver certain personal 

property to widow. Filed Dec. 18, 1939. Theodore 
Cogswell, Register of Wills, D. C., Clerk of Probate Court). 

16 Answer of Executors to Petition and Ride to 

Show Cause 

The answer of Harrv A. Grant, Ilenrv II. Holzbeierlein 

• • • 

and William Holzbeierlein to the above petition and the 
rule to show cause respectfully shows to the Court: 

1. Respondents admit the allegations contained in para¬ 
graph 1. 

2. Respondents admit the allegations contained in para¬ 
graph 2. 

3. : Respondents admit the petitioner has filed a form of 
renunciation in pursuance of Section 1173 of the Code of 
Laws of the District of Columbia. 

4. Respondents admit the allegations contained in para¬ 
graph 4. 

5. Respondents admit the allegations contained in para¬ 
graph 5 as to the enumeration of the various items of stocks, 
bonds and note, but do not admit that the value set forth in 
said paragraph is correct. 

6. Answering paragraph 6 your respondents aver that 
they are not parties signatory to a certain written instru¬ 
ment referred to in paragraph 6. They deny that Article 
9 of said written instrument can be interpreted as set forth 
in paragraph 6 of said petition. 
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7. Answering paragraph 7 your respondents aver that it 
is necessary to sell the stocks, bonds and note described in 
paragraph 5 of the aforesaid petition for the payment of 
the debts of the estate of the above decedent, which debts 

are far in excess of the personal assets of said es- 
17 tatc, as more particularly shown by the petition of 

the respondents herein for letters testamentary on 
the last will and testament of the aforesaid decedent; that 
there are several preferred obligations owed by the estate 
of the decedent and that it is the desire of the executors to 
pay the whole or so much thereof as they are capable, be¬ 
cause said obligations are bearing interest at the rate of 
six percent per annum, whereas the stocks and bonds here- 
before referred to are yielding a much smaller income. 

That there has been filed with your respondents as execu¬ 
tors of the above entitled estate by M. H. Magruder, Collec¬ 
tor of Internal Revenue, proof of claim of the Treasury De¬ 
partment for a balance due on arrearages of income tax 
owed by Michael ITolzbeierlein assessed against him in a 
supplemental assessment about three (3) years before his 
death. This claim is in the sum of Eleven Thousand Eight 
Hundred Eighty Seven Dollars and forty one cents ($11,- 
887.41), besides interest charges as set forth in said proof 
of claim. That on May 3,1940 a certain promissory note in 
the sum of Seven Thousand Dollars ($7,000) assumed by 
said decedent during his lifetime as the existing security in¬ 
debtedness against 5521 Connecticut Avenue, Northwest, 
which must be paid on or before said date, a funeral bill of 
Six Hundred and Thirteen Dollars ($613.00) which has been 
filed against the executors by the undertaker in form pre¬ 
scribed by law, and other obligations of large amounts. 

Respondents deny the conclusions and inferences set 
forth in paragraph 7 and say that same are not material or 
relevant but insofar as they do become material or relevant 
that the petitioner be made to prove said conclusions and in¬ 
ferences by competent testimony. 

8. Answering paragraph 8 your respondents aver that it 
is their duty to sell the aforementioned securities to pay the 
debts of the estate in the degree of preferment and priority 
set by law. They deny the conclusions and inferences set 
forth in paragraph 8 and state that the same are not mate¬ 
rial or relevant but insofar as any such conclusions 
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IS may become material that petitioner be made to prove 
same by competent testimony. 

D. Answerin'* - paragraph 9 your respondents admit that 
the note represented by said deed of trust for Seven Thou¬ 
sand Dollars ($7,000) is an indebtedness against the estate 
of the above decedent and should be paid upon its maturity 
as hereinbefore set forth. 

10. Answerin'*; paragraphs 10 and 11 your respondents 
sav that thev are receiving the rental income from the real 
estate holdings of the said estate and that they have paid 
over to petitioner such sums as they believe she is entitled 
to by reason of her dower rights in said property; that said 
sums are the correct sums which should be paid her in ac¬ 
cordance with law. 

Respondents having fully answered said petition pray 
that said petition be dismissed and the rule to show cause 
issued thereon be discharged against each of said respon¬ 
dents. 

HARRY A GRANT 
HENRY IT HOLZBEIERLEIN 
WILLIAM HOLZBEIERLEIN 

HARRY A GRANT 

Attorney for Respondents 

District of Columbia, ns: 

Harry A. Grant, Henry IT. Holzbeierlein and William 
Holzbeierlein being duly sworn, on oath depose and say that 
they have read the foregoing answer to petition and rule 
to show cause by them subscribed; that the matters and 
things therein set forth of their own personal knowl- 
19 edge are true and those stated upon information and 
belief they believe to be true. 

HARRY A GRANT 
HENRY H HOLZBEIERLEIN 
WILLIAM HOLZBEIERLEIN 

Subscribed and sworn to before me this 9th day of Janu- 
arv, 1940. 

JEAN H. HORWITZ 
(Seal) Notary Public , T). C. 

(Endorsement: Answer of Executors to petition and 
Rule to Show Cause. Filed Jan. 10, 1940. Theodore Cogs¬ 
well, Register of Wills, D. C., Clerk of Probate Court). 
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20 Order Discharging Buie to Show Cause 

Upon consideration of the petition filed herein on the 
18th day of December, 1939, the rule to show cause issued 
thereon, and the arguments of counsel at the hearing in open 
Court, it is bv the Court this 6th dav of Februarv, 1940: 

Ordered, that the said rule to show cause be and the 
same is hereby discharged and the aforesaid petition dis¬ 
missed. 

F DICKINSON LETTS 
Justice 

Form of Decree 
Objected to: 

VINCENT L. TOOMEY 
Aft if. Petitioner 

(Endorsement: Order dismissing Rule, etc. Filed Feb. 6, 
1940. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court). 

21 Notice of Appeal 

Notice is hereby given this 6th dav of Februarv, 1940, that 
Emma M. Ilolzbeierlein, petitioner, hereby appeals to the 
United States Court of Appeals for the District of Colum¬ 
bia from the judgment of this Court entered on the 6th day 
of February, 1940 in favor of Harry A. Grant et ah, re¬ 
spondents, against said Emma M. Holzbeierlein, petitioner. 

VINCENT L. TOOMEY 
Attorney for Petitioner , 

For TOOMEY & TOOMEY, 

1015 15th St., N. AY. 

Attorney for Respondents: 

IIARRY A. GRANT, 

National Savings & Trust Building, 

15th & New York Ave., N. AY. 

(Endorsement: Notice of Appeal. Filed Feb. 7, 1940. 
Theodore Cogswell, Register of AVills, D. C., Clerk of Pro¬ 
bate Court). 

22 Memorandum: 

1940-Feb. 12. Cost Bond on Appeal, $250.00, ap¬ 
proved. 
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23 Assignment of Errors 

1. That the Court erred in not holding that the widow was 
entitled to one-third of the securities by virtue of the agree¬ 
ment dated April 6, 1938. 

2J That the Court erred in not holding that the words “to 

'T’ 

be divided according to law” included under Paragraph 9 
of the Articles of Compromise, dated April 6, 1938, contem¬ 
plated that the widow was entitled to her one-third distri¬ 
butive share. 

3. That the Court erred in ordering the same applied in 
payment of debts. 

4. That the Court erred in not holding that the widow was 
a contract creditor by virtue of her dismissing the litigation 
described in the Articles of Compromise dated April 6,1938, 
andi the impounding of the same with the Trustees was to 
preserve and secure her rights therein, free from the claims 
of other creditors. 

5. That the Court erred in not lidding that the securities 
were disposed of by contract and not by testament. 

6. That the Court erred in not holding that the Execu¬ 
tors of Michael Holzbeierlein were mere actuaries for the 
division of the securities, and should retain only two-thirds 
of said securities. 

VINCENT L. TOOMEY 
Attorney for Petitioner, 

Emma M. Holzbeierlein. 

(Endorsement: Assignment of Errors on Appeal. Filed 
Feb. 20, 1940. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court). 

24 1 Designation of Record 

The Clerk of the above Court will please prepare a trans¬ 
cript of record for the United States Court of Appeals in 
the above entitled cause, consisting of: 

1. Petition for Probate. 

2. Petition of Emma M. Holzbeierlein to deliver Securi¬ 
ties, and contract exhibit. 

3. Answer of Executors. 

4. Decree of February 6, 1940. 

5. Notice of Appeal. 

6. Memorandum of bond and the giving thereof. 
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7. Assignment of Errors. 

8. This designation. 

VINCENT L. TOOMEY 
Attorney for Petitioner , 

Emma M. Holzbeierlein. 

I certify that a copy of the above designation of record and 
the assignment of errors were mailed to Harry A. Grant, 
Esq., attorney for the Executors and "Respondents herein. 

VINCENT L. TOOMEY 
Attorney for Petitioner 
February 20, 1940. 

(Endorsement: Designation of Record on Appeal. Filed 
Feb. 20, 1940. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court). 

25 District Court of the United States for the 

District of Columbia 

Holding a Probate Court 


District of Columbia, to wit : 

I, Theodore Cogswell, Register of Wills for the District 
of Columbia, Clerk of the Probate Court, Do hereby Certify 
the foregoing pages, numbered from 1 to 24, inclusive, to 
be true copies of the originals of certain papers on file in 
the office of the Register of Wills, Clerk of the Probate 
Court, in case No. 55,714 estate of Michael Holzbeierlein, 
deceased, wherein Emma M. Holzbeierlein, Petitioner, is 
appellant, and Harry A. Grant, et al, respondents, are ap¬ 
pellees, the same constituting a full, true, and correct tran¬ 
script of record of proceedings had in said cause according 
to the Designation of counsel filed therein and made a part 
hereof. 

I further Certify, That the Cost Bond on appeal, in the 
penalty of Two Hundred and Fifty dollars, was duly filed 
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by said appellant, and approved by said Court on the 12th 
day of February, A. D., 1940. 

In Testimony Whereof, I hereunto subscribe my name and 
affix the seal of the said Probate Court, this 11th day of 
March, A. P. 1940. 

THEODORE COGSWELL 

(Seal) Register of Wills for the Dis¬ 

trict of Columbia, Clerk of 
the Probate Court. 

Endorsed on Cover: No. 7629 Holzbeierlein, Appellant, 
vs. Grant et al. United States Court of Appeals for the 
District of Columbia Filed Mar 12 1940 Joseph W. Stew¬ 
art, Clerk. 
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EMMA M. HOLZBEIERLEIN, 
Appellant, 
vs. 

HARRY A. GRANT, ET AL. 


BRIEF FOR APPELLANT. 


Statement of Facts. 

The appellant, Emma M. Holzbeierlein, is the widow 
of Micheal M. Holzbeierlein, who died testate in the 
District of Columbia on August 31, 1939. The appel¬ 
lant was decedent’s second wife, he having married 
her in 1923, at which time he was a widower with 
three children by his prior marriage. The appellees 
in this case are the executors and trustees under the 
will of said decedent. The decedent during his life¬ 
time was a baker and conducted a large baking business 
in Washington and accumulated much valuable real 
estate in the District, of which he died seized and pos¬ 
sessed. 
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On April (5, 1938, tlie appellant and decedent entered 
into written articles of compromise, whereby certain 
voluminous and extended law suits, between the appel¬ 
lant and decedent, decedent's three children and a cor¬ 
poration known as Holzbeierlein & Sons, Inc., were ter¬ 
minated and concluded. 

In 193(> it was adjudicated that the appellant had 
been defrauded of her dower rights in nine valuable 
parcels of real estate owned by the decedent, which he 
had transferred to a corporation known as Holzbeier¬ 
lein & Sons, Inc. It was further adjudicated that the 
corporation was created just prior to her marriage to 
him, for the sole purpose of receiving the real estate 
and the bakery business conducted by the decedent, 
and to deprive her of her rights in these properties be¬ 
cause of the contemplated marriage. Among the find¬ 
ings of fact and conclusions of law determined by Jus¬ 
tice Luhring in that case were: (1) that the corpora¬ 
tion had never made any Federal income tax return 
from 1923 to 1935, and (2) that the decedent had taken 
the entire capital stock of said corporation of $400,- 
000.00 and transferred the same to his three children 
by his first marriage, except for ten shares. The trans¬ 
fers of the real estate as to dower were vacated, and re¬ 
lief as to the personal property denied because of the 
rule allowing transfer of personal property inter vivos. 
Holzbeierlein vs. Holzbeierlein, Vol. LXIV Page 78, 
Washington Law Reporter. 

That under the written articles of compromise the 
following provisions occur: 

“7. The said Emma M. Holzbeierlein does 
hereby retain and reserve unto herself all inchoate 
dower interest in all and any other real estate own- 
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ed by said Miclieal M. Holzbeierlein, as well as re¬ 
taining all her inelioate distributive interest in the 
personal estate of said Miclieal M. Holzbeierlein, 
this condition to prevail until the death of said 
Miclieal M. Holzbeierlein, at which time such in¬ 
terest shall become fully consummate as provided 
bv law, unless said Emma M. Holzbeierlein shall 
predecease said Miclieal M. Holzbeierlein, in which 
instance such interests shall cease and determine 
as provided by law. 

“8. Said Emma M. Holzbeierlein reserves the 
right upon the death of said Miclieal M. Holzbeier¬ 
lein, to take under any last Will and Testament left 
by the said Miclieal M. Holzbeierlein, or elect to 
• take as his widow under the statutes providing 
dower and participation in the personal estate as 
provided by law. 

“9. All stocks, bonds, notes and mortgages of 
said Miclieal M. Holzbeierlein shall be immediately 
deposited with Harry A. Grant and Vincent L. 
Toomey as Trustees, to be held by said Trustees, 
until death of said Miclieal M. Holzbeierlein, at 
which time they shall be delivered to the duly au¬ 
thorized executors or administrators of said Mich- 
eal M. Holzbeierlein, to be divided according to 
law.” 

The securities included under Article 9 have a total 
value of $8,553.00, of which the appellant claims one- 
third by virtue of these articles of compromise. Under 
the provisions of said Article 9, all of these securities 
were held bv Harrv A. Grant and Vincent L. Toomev, 
as trustees, until the death of the decedent, at which 
time they were to be delivered to the executors and 
trustees “to be divided according to law”, all of which 
was done. The appellant learning that the executors 
and trustees were about to ask the Probate Court for 
an order to sell the securities, petitioned the Court to 
compel the executors and trustees to deliver to her her 
one-third interest in said securities. The Court dis¬ 
missed her petition, hence this appeal. 
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Argument. 

The testator, Mielieal M. Holzbeierlein, in considera¬ 
tion of the covenants and conditions of the written 
agreement dated April 6, 1938, delivered to and im¬ 
pounded with the two trustees, Harry A. Grant and 
Vincent L. Toomey, the securities enumerated and in¬ 
cluded under this appeal. That the impounding did 
continue until he died, "at which time they shall be de¬ 
livered to the duly authorized executors or administra¬ 
tors of said Mieheal .1/. Holzbeierlein , to be divided ac¬ 
cord ing to law". 

The securties were permanently separated from 
Mieheal M. Holzbeierlein on April 0, 1938, and the title 
and the possession to the same passed to Grant and 
Toomev as trustees, to be held bv said trustees until 
testator's death, and then delivered to the executors 
or administrators of the testator for division only ac¬ 
cording to law. 


The appellant by virtue of Articles 7 and 8 of the 
agreement of April 6,1938, retained her inchoate right 
of dower in the real estate and her inchoate right in 
the personal property of the testator, as well as retain¬ 
ing tiie right to take under testator's will or renounce 
said will and take her division according to law. She 
elected to take according to law, and one-third of the 
securities received by the trustees, Grant and Toomey, 
were held for her benefit and as her property. The 
only contingency being that should she take under the 
will, then, the title and possession of her one-third of 
the securities would vest in the executors and trustees 
of the testator. 


0 

Grant and Toomey, trustees, held title and posses¬ 
sion for the joint benefit of the two-thirds right in the 
testator and one-third right in the appellant. The low¬ 
er Court made the error of confusing this division of 
the securities as if the appellant were claiming by vir¬ 
tue of her inheritable rights. The appellant is claim¬ 
ing as a contract creditor of a specific subject matter by 
virtue of the specific written agreement dated April 
(i, 1938. It would have been a most futile thing to have 
separated these securities from the balance of this 
testator's property as a part consideration for the 
execution of the agreement dated April 6, 1938, and 
then say that they remained a part of his estate when 
he died. 

The one-third of these securities passed to the appel¬ 
lant by process of contract and not by process of 
inheritance and distribution. They did not pass to the 
appellant as the widow of the testator, but they pass¬ 
ed to appellant by virtue of the contract of April 6, 
1938, under which she dismissed and terminated long 
and serious Jigitation against the testator, as well as 
quitclaiming her dower rights in two very large par¬ 
cels of real estate. The statute of distribution was 
merely the measure of the amount that the appellant 
should receive and not the vehicle by which she re¬ 
ceived the one-third securities. 

The reversal of the lower Court will not prejudice 
any other creditor or creditors as the testator left un¬ 
encumbered real estate assessed at $108,200.00 and his 
two-thirds right in these securities worth $6,035.34 
(Record page 2). The appellant is a contract creditor 
and the only other creditors are: the United States 
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Government for income taxes in arrears from 1923 to 
1935. real estate taxes $1,113.93, Henry H. Holzbeier- 
lein $1,000.00, funeral expenses $000.00 and miscel¬ 
laneous debts $1,000.00 (Record Page 3 being appel¬ 
lee’s own petition for probate of will). 

It is to lx? observed that the claim due the United 
States Government for income taxes was incurred in 
perpetrating the fraud against the appellant by the or¬ 
ganization of the corporation known as the Holzbeier- 
lein & Sons, Inc. (Record Page 7 Paragraph 7), also 
the findings of fact, conclusions of law and opinion of 
Mr. Justice Luhring (in rr Ilolzbeierlein vs. Ilolzbeier- 
lein, Vol. LXIV Page 78, Washington Law Reporter). 

It certainly would l>e paradoxical for this appellant 
to suffer the loss of her one-third interest in these 
securities, in order that the testator’s beneficiaries, his 
children by his first marriage and co-defendants in the 
litigation, should enhance their interests in his estate, 
by avoiding payment of the tax to the Federal Govern¬ 
ment, to the extent of the widow's share in these securi¬ 
ties. A tax incurred in a scheme to deprive this appel¬ 
lant of her rights in decedent's estate. 

Conclusion. 

The renunciation of the widow together with her 
rights under the terms and provisions of the articles of 
compromise cemented a complete ownership in her 
for one-third of these securities. There must be a com¬ 
plete shit ns quo of all property, real and personal, upon 
the death of a testator until creditors are paid and 
satisfied. When property is earmarked, as in this case. 
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for delivery to a creditor nothing can bar the credi¬ 
tor's right to receive the property except the creditor’s 
own act. No authority was created or direction given 
under the articles of compromise that the securities 
should be delivered by Grant and Toomev, trustees, to 
the executors and trustees to be administered accord¬ 
ing to law or that they become a part of the estate of 
the decedent. They were earmarked, frozen and segre¬ 
gated for a special purpose and for that purpose they 
must be used. 


Respectfully submitted, 

VINCENT L. TOOMEY, 
Attorney for Appellant. 
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Harry A. Grant, et al.. Appellees. 


BRIEF OF APPELLEES IN RE: HOLZBEIERLEIN 
vs. HOLZBEIERLEIN. 


In the statement of facts in the brief for appellant, 
counsel has inserted much that has no possible bear¬ 
ing on the instant issues, and lest this Court should 
be led into needless inquiry concerning same, counsel 
for appellees desires to clear the factual atmosphere. 
The only issue at hand, is the construction of the terms 



of a contract, specifically paragraph numbered lime 
(Ree. p. 12). Appellant must stand or .fall upon this 
Court's interpretation thereof, in the light of the con¬ 
trolling statutes in force in the District of Columbia. 
With this as our yardstick, what is the measure of ap¬ 
pellant's rights? 

ARGUMENT. 

/ 

According to petition filed/by the widow she admits 
that a written renunciatioi/has been filed by her (Rec. 
p. o), and that she has elected to take her distributive 
and dower rights under the law. A survey of Section 
1173 of the District of Columbia Code as amended to 
11)24- (page 341), the second paragraph thereof, there 
appears the following language: 

“Ry renouncing all claim to any and all devises 
and bequests, made to her by the will of her hus¬ 
band, she shall be entitled, in addition to her 
dower, to the distributive share of his personal 
property, which she would have taken had he died 
inti state." (Italics supplied) 

Referring to Section 373 of the aforesaid Code, 
page 109, under sub-chapter 8 of chapter 5, the fol¬ 
lowing appears: 

“When the debts of an intestate, exhibited and 
proved or notified and not barred, shall have been 
discharged or settled, or allowed to be retained 
for as herein directed, the administrator shall pro¬ 
ceed to make distribution of the surplus as fol¬ 
lows:” 

Plainly from these two sections of the Code, the ex¬ 
ecutors under a will, where there has been a renuncia¬ 
tion bv the widow, cannot make anv distribution to 
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her unless all debts of the estate have been discharged 
or settled. The petition for probate of the will, signed 
bv the executors herein, distinctly sets forth debts in 
excess of the personal property enumerated therein, 
which enumeration is similar to the itemization of the 
personal assets in paragraph 5 of petition of the widow 
filed herein, except that the values are not similar. 
These debts against the estate remain unpaid. 

To offset conditions as set forth in the aforesaid sec¬ 
tions, counsel for the appellant relies upon the lan¬ 
guage of the written agreement entered into between 
the deceased and the widow, and especially upon Ar¬ 
ticle 9 thereof, heretofore mentioned. This agreement 
does not, and cannot, change the effect of the afore¬ 
said statutes. Article nine ends with the following 
sentence: 

“They (meaning stocks, bonds, etc.,) shall be 
delivered to the duly authorized executors or ad¬ 
ministrators of said Michael Holzbeierlein, to be 
divided according to law.” 

According to law there is nothing to divide since the 
widow shares only in the personal estate after the pay¬ 
ment of all debts and obligations. 

The executors are bound by statute to pay the debts 
of the estate which are properly approved in accor¬ 
dance with Section 330, or which the executors have 
personal knowledge to know that a claim is just. Sec¬ 
tion 346 of the aforesaid Code, page 102, begins as fol¬ 
lows : 

“It shall be the duty of an executor or admin¬ 
istrator to pay all just claims against his decedent 
exhibited to him, etc.” 
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The executors, as such, or the creditors are not par¬ 
ties to the agreement between the widow and the in¬ 
testate; and, therefore, they cannot be bound by it, 
neither can such an agreement transcend law. 

The authority of the executors to sell the personal 
assets of the Holzbeierlein estate is supported in 
Phoenix Mutual Life Insurance Company v. Harris, 
45 Apps. D. C. 474 beginning top of page 477: 

“Of course, at common law an executor or ad¬ 
ministrator had absolute power of disposal over 
all personal property coming into his hands, in¬ 
cluding choses in action, and such sales, protected 
purchasers, except where fraud appeared. Wyatt 
v. Rambo 29 Ala. 510, 68 Am. Dec. 89; Jones v. 
Atehinson, T. & S. F. R. Co. 150 Mass. 304, 5 
L. R. A. 538, 23 X. E. 43; Kent v. Bothwell, 152 
Mass 341, 9 L. R. A. 258, 25 X. E. 721; Peterson 
v. Chemical Bank, 32 X - . Y. 21, 88 Am. Dec. 298; 
Lark v. Linstead, 2 Md. Ch. 162; Albert v. Balti¬ 
more, 2 Md. 159; Miller v. Williamson, 5 Md. 219. 
Owing to this rule of the common law, statutes 
providing for the granting of decrees of Court as 
to sales generally are construed to be for the pro¬ 
tection of the administrator, and not as a limita¬ 
tion of his power. Flvnn v. Ohio, G. W. R. Co. 
159 Towa, 571, 45 L. R. A. (X. S.) 1098, 141 X. W. 
401; 11 R. C. L. 411.” 


A most inconsistent position is assumed by appellant, 
which more clearly shows the futility of her contention. 
She insists that the seven thousand dollar first mort¬ 
gage encumberanee, secured on Lot 7, Square 1868, 
described in paragraph numbered one of said agree¬ 
ment (Rec. p. 11) be paid by the executors, appellees 
herein, as an existing indebtedness against the estate; 
yet, seeks to enjoin them from selling the personal as¬ 
sets of the estate to obtain funds to do so. 
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If, as appellant claims, she is a contract creditor, 
which position was not asserted until argument in the 
lower Court, then she has not filed claim against the 
estate as required by law. She cannot claim the res 
and still maintain an action in personam for money due 
her by the estate. 

If the personalty in question were not to be consid¬ 
ered as part of the estate of Michael Holzbeierlein, de- 
eeased, then why should it have been stipulated by 
Article 9 that it should be delivered to the executors 
thereof; and, if it became part of the estate by such 
delivery to the executors, then such personal assets 
must be used for the purpose of paying the debts of 
the estate. The argument of appellant that one-third 
of the assets were, by virtue of Article 9 of the agree¬ 
ment, set aside for her, is erroneous. Had this been 
the case, then Michael Holzbeierlein would have given 
appellant upon the execution of the agreement, one- 
third of the stocks, bonds and other personalty at that 
time. Plainly, however, this was not contemplated, 
but to the contrary, said Article 9 placed the assets 
therein in the estate of said decedent to be distributed 
according to law. The fallacy of appellant’s postulate: 
“one-third of these securities passed to the appellant 
by process of contract” (appellant's brief—p. 5) is 
immediately seen when the contract in its entirety is 
considered. Appellant reserved the right to take un¬ 
der the will of her husband or to reject the benefits 
under the will, and take her interest in the estate as 
if he had died intestate. Certainly no question as to 
the ownership of one-third of the aforesaid assets by 
the appellant could have been claimed if she had elected 
to take under the will of her husband: yet, according to 
assumption of counsel for appellant, one-third of these 
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assets had by contract passed to the appellant; and, 
thus, could not be covered into the estate of decedent, 
thereby creating a most anomalous status of a wife 
taking under the will of her husband and against it. 

There is placed upon the appellees herein, as execu¬ 
tors of the estate of the aforesaid decedent, the duty 
to collect all personal assets of such estate and, first, 
to pay off the creditors of the estate in the degree 
which they stand in priority. Counsel for appellant 
attempts to justify his untenable position herein by 
showing that the estate has unencumbered real estate 
of great value; but this cannot avail him, because ir- 
regardless of the amount of real estate owned by de¬ 
cedent at his death the creditors are entitled to have 
all personal assets thereof collected and sequestered 
for their benefit. 

In a further attempt to bolster a weak claim, fraud 
is charged against Holzbeierlein & Sons, Inc., which is 
not a party to this record, and has nothing whatsoever 
to do with the issues at hand. We are here concerned 
with the interpretation of a contract between husband 
and wife to ascertain a claim to certain personalty 
thereunder: therefore, of what possible purpose could 
counsel for appellant have in charging a party not of 
record herein with fraud, than to unjustifiably attempt 
to influence this Court against appellees. A consider¬ 
ation of the contract in question will show the mer¬ 
cenary inclination of appellant, aided and abetted by 
her counsel. It doesn’t become either of them to 
charge fraud, lest it be turned against them. 

In summation, Article 7 of the aforesaid contract, 
shows clearly that this attempt by appellant to obtain 
one-third of the personal assets of the estate of her 
husband, as she is here trying to do, is but an after 
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thought. This article 7, among other things, provides 
as follows: 

* * * “as well as retaining all her (appellant’s) 
inchoate distributive interest in the personal 
estate of said Michael Holzbeierlein.” 

Appellant and her counsel knew that the stocks, 
bonds and promissory note set forth, (Rec. p. 6) in¬ 
cluded all the personalty owned by testator, and by 
the above clause of said contract she retained her 
distributive interest therein, but only as part of de¬ 
cedent's estate. How then can she claim that said 
contract affords to her any greater rights. The afore¬ 
said personalty was delineated as assets of the estate 
in the petition for letters testamentary in the estate 
of Michael Holzbeierlein, (Rec. p. 2, par. 5); no ob¬ 
jection of appellant to such inclusion appears of rec¬ 
ord, or was made, and it, therefore, must be adminis¬ 
tered in accordance with law, which contemplates the 
payment of debts, first, from the personal assets of 
the estate. 

Respectfully submitted, 

Harry A. Grant, 

Attorney for Appellees. 



